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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Appeal No. 03/2018 

 

 

Sri Bisti Kumar Basumatary………………..Accused/Appellants. 

-Vs- 

State of Assam………………………..……….Respondent. 

 

For the Appellants   : Mr. Madhab Narzary, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of hearing      : 22-05-18 

Date of judgment   : 04-06-18 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 03-01-2018, passed by 

learned Chief Judicial Magistrate, Udalguri, in connection with GR 

Case No. 304/2016, convicting and sentencing the 

accused/appellant Bisti Kumar Basumatary to undergo one year 

simple imprisonment for the offence committed under section 304-A 

IPC and to undergo six months simple imprisonment for the offence 

committed under section 279 I.P.C. and further sentence to six 

months simple imprisonment for the offence committed under 

section 338 I.P.C., and further sentence to six months simple 
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imprisonment for the offence committed under section 427 I.P.C, is 

under challenge in the present criminal appeal preferred by the 

accused as appellant. 

 

2. The prosecution case in brief, is that on 20-03-2016, at about 02:00 

p.m., while deceased Puspanjali Daimari and her cousin Nicodim 

Daimari were proceeding to Bagaribari from Barnagaon in a Scooty 

bearing registration no. AS-27/A-6238 they were knocked down by a 

Maruti Suzuki Swift Dezire bearing registration no. AS-01/BK-8353 

which was driven by the driver in a high speed and negligently. As a 

result both Puspanjali Daimari and Nicodim Daimari fell down and 

sustained severe injury on their persons. They were taken to 

Udalguri Civil Hospital, immediately, but as the injuries were serious 

they were referred to Guwahati for better treatment. On the way to 

Guwahati Puspanjali Daimari succumbed to her injuries at Mangaldai 

and other injured person Nicodim Daimari was admitted in GMCH. 

Hence, on the same date informant Joseph Daimari, the father of 

deceased Puspanjali Daimari, lodged and F.I.R. before the Officer in 

Charge of Udalguri, P.S. 

3. On the basis of the F.I.R., Udalguri, P.S. Case No. 66/2016 under 

section 279/338/304-A/427 I.P.C, was registered. Police investigated 

the case, seized the offending vehicle and connected documents, 

recorded the statements of the witnesses and prepared the seizure 

list. The vehicle was examined by MVI. The investigating officer 

collected the Post Mortem Report and after completion of 

investigation police submitted charge sheet under section 

279/337/304-A/427 I.P.C, against the accused Bisti Kumar 

Basumatary. 

 

4. The accused appeared before the court and denied the particulars 

of offence U/S 279/337/304-A/427 I.P.C., which were explained to 

him and entered into trial. 
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5. During trial the prosecution examined 9 (nine) prosecution 

witnesses which were duly cross examined by the defence. 

 

6. The defence case is of total denial and no witness was examined by 

the defence. 

 

7. Learned Chief Judicial Magistrate, Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 03-

01-2018, having found the accused Bisti Kumar Basumatary guilty 

convicted him under Section 304-A/279/338/427 IPC and sentenced 

to undergo one year simple imprisonment for the offence committed 

under section 304-A IPC and to undergo six months simple 

imprisonment for the offence committed under section 279 I.P.C. 

and further sentence to six months simple imprisonment for the 

offence committed under section 338 I.P.C., and further sentence to 

six months simple imprisonment for the offence committed under 

section 427 I.P.C. 

 

8. I have heard learned counsel for both parties. Learned counsel for 

the appellant has submitted without examining the M.O., the 

accused was convicted u/S 304-A I.P.C. Speed is not only the 

criteria to discuss the rash or negligence. PW6 is the only one 

witness who implicated the accused. He deposed that accused was 

going in negligently and recklessly in high speed, but he could not 

state about the exact speed of the vehicle. Learned counsel for the 

appellant further submitted that in cross examination PW6 has 

clearly revealed that the deceased has purchased the scooty 

recently. Thus it is clear that on the date of occurrence the 

deceased was learning how to drive the scooty and due to her own 

negligence she hit against the vehicle and the accident happened, 
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but the learned trial court failed to take into consideration the above 

facts and arrived at a wrong findings. In support of his contention 

learned counsel for the appellant has relied on the decision reported 

Rajib Debnath Vs. State of Tripura, 2011 (5) GLT 525 and 

Tukaram Sitaram Gore Vs. State of Maharastra, AIR 1971 

Bom 164. 

 

 

9. On the other hand learned Addl. P.P., appearing for the state has 

submitted that prosecution case proved the case beyond all 

reasonable doubt.  

 

10. Before discussing the rival arguments I would like to discuss the 

evidences on record. PW1 is informant Josheb Daimari. He is the 

father of the deceased Puspanjali Daimari. In his evidence PW1 had 

deposed that on hearing about accident, he immediately reached 

the place of occurrence, but his daughter was already taken to 

Udalguri Civil hospital from there she was referred to Guwahati. But 

on her way to Guwahati, she had died. PW1 had deposed that the 

accused Bisti Basumatary came in a negligent speed on his four 

wheeler vehicle and hit against the scooty of his daughter. In cross 

examination PW1 had stated that the deceased purchased the 

scooty two months before the accident. He had denied the 

suggestion that on the date of incident Nicodim Daimari was 

teaching how to drive the scooty and while teaching due to her 

negligence the victim hit against the accused and caused the 

accident. 

 

11. PW2 is Sri Binush Daimari, who had deposed that on the date of 

occurrence, on hearing loud sound from the road he immediately 

rushed to the place of occurrence and saw that the four wheeler 
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vehicle had hit against a scooty. The accused was driving the four 

wheeler and deceased Puspanjali Daimari was riding the scooty with 

one boy namely Nicodim Daimari. The accused also sustained injury. 

In cross PW2 had stated that he could not say about the speed of 

the vehicle.  

 

12. PW3 is Sri Amit Daimari, who also rushed to the place of occurrence 

on hearing a loud sound and saw that the four wheeler vehicle had 

hit against the scooty. The accused was driving the four wheelers 

and the deceased Puspanjali Dairmary was riding the scooty. In 

cross examination PW3 had revealed that front glass of the four 

wheelers was broken. The scooty was completely damaged. PW3 

could not say about the speed of the four wheelers. 

 

13. PW4 is Sri Rajen Daimari, who had deposed that on hearing about 

an accident at Barnagaon, he went to the place of occurrence and 

saw the damaged scooty and ill fated vehicle parked at the place of 

occurrence. Police seized the articles. PW4 had signed the seizure 

list. Ext.-1 is the seizure list and Ext.-1(1) is the signature of PW4. 

In cross examination PW4 had stated that he had not seen the 

accident. 

 

14. PW5 is Sri Binen Daimari, who also went to the place of occurrence 

on hearing about the accident. When PW5 reached the place of 

occurrence, the victim was already taken to the hospital for 

treatment. PW5 went to the hospital and there he met the victim 

Puspanjali Daimari in a serious condition. The victim was taken to 

GNRC, Guwahati, but on her way she succumbed to her injury. PW5 

had deposed that police had seized the vehicle. Ext-1 is seizure list 

and Ext.-1(2) is the signature of PW5. In cross examination PW5 
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had stated that when he heard about the incident then he went to 

the hospital. 

 

15. PW6 is Nicodim Daimari. In his evidence PW6 had deposed that on 

the date of occurrence his elder sister Puspanjali drove the scooty 

where he was riding pillion. While they were going their way the 

accused Bisti Basumatary came in a reckless speed from Kalaigaon 

side and hit against the scooty with great force. Both PW6 and his 

sister were thrown away due to impact of the accident. PW6 had 

deposed that Puspanjali Daimari sustained severe injury and though 

she was taken to hospital she succumbed to her injuries. PW6 had 

under gone treatment at Civil Hospital Udalguri and from there he 

was referred to Narayana Hospital Guwahati. In cross examination 

PW6 had stated that the vehicle came in such a reckless speed that 

he could not get time to see the driver. PW6 did not know whether 

Puspanjali Daimari had driving license or not. He did not know 

whether the accused had tried to stop the vehicle after hiting the 

scooty and in the process got turtle as after the incident he lost his 

consciousness immediately.  

 

16. PW7 is Ranjit Daimari, who went to the place of occurrence after 

hearing about the accident. He had seen a damaged scooty and a 

Maruti four wheeler. In cross examination PW7 had stated that he 

had not seen the accident.  

 

17. PW8 is MVI, Sri Ganesh Sonowal. In his evidence he had deposed 

that on 08-04-2016, he was posted at Udalguri as MVI. That day he 

examined one swift Dzire bearing registration no. AS 01-BK-8353 

and found the following defects:  

(1). Front show complete damage including both sides  

fender, engine bonnet, window  shield glass bumpered.  
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(2). Both head lights damage.  

(3). Back side glass damage; and (IV) Radiator damaged. 

He had stated that on the same day he had also examined the scooty 

bearing registration no. AS27-A-6238 and found the following defects: 

(1). Front part of the vehicle totally damaged. 

(2).Head light damaged, front wheel assembly, steering assembly 

body frame and other damaged. 

 In cross examination PW8 had stated that the back glass of the Swift Dzire 

caused damaged. The vehicle was totally damaged. He had not examined 

the engine. 

 
18. PW 7 ASI Jadav Sarma had stated that he had investigated the 

case, visited the place of occurrence, recorded the statement of the 

witnesses, prepared the sketch map and seizure list, collected the 

post mortem report of the deceased. After completion of 

investigation submitted the charge-sheet against the accused. Ext.-

1, Ext.-2 and Ext.-5 were the seizure lists and Ext-1(3) , Ext.-2(2) 

and Ext.-5(1) were is his signatures. Ext.-6 was the sketch map and 

Ext.-6(1) was his signature. Ext.-7 was the extract copy of GD entry 

No. 562 dated 20-03-2016. Ext.-8 was the Charge sheet and Ext.-

8(1) was the signature of the O/C Inspector Swapan Kr. Seal, which 

was known to him. In his cross examination he had stated that he 

had received the FIR on the same day of accident. He went to the 

place of occurrence and on reaching; he saw accused was in an 

injured condition. He sent the accused for medical treatment. He 

had brought the Swift Dezire to police station and on the same day 

recorded the statement of the witnesses. 

 

19. It appears from the evidences on record that except PW6 all other 

independent witnesses reached the place of occurrence after the 

accident. None of them had knowledge as to how the accident 

happened. PW6 had deposed that accused drove the vehicle in a 
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reckless speed and hit against the scooty. Except this statement of 

PW6 there is no other evidence as to how the accident actually 

happened. From the evidence of PW6 it cannot be conclusively 

decided that the accused was negligently driving the four wheelers 

without exercising reasonable and proper care and due to his rash 

or negligence act, the accident had taken place. It is also evident 

that in the accident the accused also sustained injuries and his 

vehicle was also damaged. The accused was driving a four wheeler 

while the deceased was riding a scooty. In a collision between a 

four wheeler and two wheelers it is very natural that the extent of 

damage will be more to the vehicle which one is small. So naturally 

the damage will be more to the scooty than the vehicle of the 

accused. 

20. Learned defence counsel has also submitted that without examining 

the Doctor the accused was convicted under Section 304-A I.P.C.  

Learned counsel for the appellant has also relied on the decision 

reported in Rajib Debnath Vs. State of Tripura, 2011 (5) GLT 

525.  In the said decision the Hon’ble Gauhati High Court observed 

that in the absence of any medical evidence, the conclusion of the 

courts below that the deceased died due to the injuries, sustained 

by him, in the said accident, can’t held to be reasonable. 

 

21. In the case in hand the prosecution has failed to examine the 

Doctor to ascertain the case of death of deceased Puspanjali 

Daimari. Moreover, the evidence of PW6, the material witness of the 

case, is not clear and comprehensive as to how the accident had 

taken place. 

 

22. In view of above discussions it appears that learned trial court has 

failed to properly appreciate the evidences on record and arrived at 

an erroneous finding and convicted the accused/appellant under 
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Section 279/337/304-A/427 IPC. Hence, the impugned Judgment 

and Order of conviction is liable to be interfered with and set aside. 

The appeal is allowed on contest. The appellant is directed to be set 

at liberty forthwith. 

 

23. Bail bond of the accused/appellant is extended for a period of six 

months under Section 437-A Cr.P.C. 

 

24. Send down the original case record being GR Case No. 304/2016 to 

the learned trial Court alongwith a copy of this Judgment and Order. 

 

25. Given under my hand and seal of this court on this 04th, June, 2018, 

in the open Court. 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge,   Addl. Sessions Judge, 
Udalguri.      Udalguri 

 


